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APPELLANTS’ OPENING BRIEF. 


Preliminary Statement. 


On June 16, 1965, a thirteen-count indictment was 
filed wherein the appellants herein, Javor, Rice and 
Toroker, and one Michael Anthony De Cristo were 
eiareed with violations of 21 U.S.C. 174 and 21 U.S.C. 
176(a). All defendants were not charged in each 
count [Clk. Tr. pp. 2-14]. Eddie Javor was arraigned 
for these charges on July 6, 1965, and entered pleas of 
not guilty to counts 10 and 11 in the indictment. The 
matter was transferred to Judge Curtis for all future 
proceedings and continued to July 19, 1965, for trial 
setting [Clk. Tr. p. 16]. Rice and Toroker were there- 
@iter arraigned and entered pleas of not guilty. On 
November 9, 1965, the trial of Javor, Rice and Toroker 
commenced before Judge Curtis with the selection of a 
jury and introduction of evidence by the Government. 
At this point counsel or Javor, Rice and Toroker were, 


pie eae 


respectively, Samuel 5S. Brody, Erwin Sobel, and P. Basil 
Lambrose. Mr. De Cristo was not present and the 
Court forfeited his bail and ordered the issuance of 
bench warrant. The Government moved to disimiga 
counts 6 and 7 of the indictment, which motion was 
rand oy tne Conte || Clke Wie, pal: 


The trial continued from day to day until November 
23, 1965, when the jury was instructed by the Court 
and sent out to deliberate. At 4:55 P.M. they returned 
with a finding that all three defendants were guilty of 
each charge with which they were named in the indict- 
ment. The case was continued until December 17, 1965, 
for hearing on motions for new trial and sentencing 
(Clik. Tr. p. 27). The Court, on December 17 gas 
sentenced Javor to a term of seven years imprisonment 
om counts 10 and 11, to rum concurrently | Clk iim 
26|. On January 3, 1966, Rice and Voroker Werereen= 
tenced under the provisions of 18 U.S.C. 4208(b) for 
a 90-day study prior to sentencing [Clk. Tr. p. 78], 
and on May 16, 1966, after receiving reports on Rice 
and Toroker, their sentences were reduced to five years 
On each caunt, to ‘be served concurrently | Cli laeuep 
| 

Notices of appeal were duly filed on belali of eaen 
of the appellants hereim |Clk. Tro pp. 37.76!) amnceeal: 


Statement of the Facts. 


The Government opened its case in chief with sug- 
gested stipulations as to the testimony of Herman J. 
Mueran. a government chemist, and the chain of cus- 
tody involyine certain exhibits [kep. Ir. p) 7e)aeee 
thoveh Government Exhibits 17, 1B 1G@) 2A) Zee. 
S38, 3C, 44, 4B, 4C, 5A, 5B, 3C, OAGBY 7 ies 
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me, SA, 8B, 8C, 9A, 9B, 10A, and 10B were marked 
for identification, and the attorney for the Government 
described a proposed stipulation as to narcotic content 
and chain of custody [Rep. Tr. pp. 77-79], such a stipu- 
lation between Government counsel and defense coun- 
sel was never effected, and the witness, Mr. Mueron, 
was not questioned. 


Ricard Salmi, a United States Federal Agent em- 
ployed by the Federal Bureau of Narcotics fer the past 
mourand- one-half years [Rep. Tr. p. 83]. testified that 
on May 18, 1965, he met a person named Larry Sterling 
in Hollywood, California. Later that same evening he 
and Mr. Sterling drove up to Dominion Road in a Gov- 
ernment vehicle [Rep. Tr. p. 83] to 8091 Dominion 
Way. Mr. Sterling knocked at the door and it was 
@pened by thesdefendant Toroker [Rep. Tr.‘p. 8&4). 
Agent Salmi told Toroker that he wanted to purchase 
an ounce of heroin that evening. ‘Toroker replied that 
he was expecting an ounce of heroin to be delivered at 
the residence later that evening and asked Sterling and 
Salmi to stay in the house and await its delivery [Rep. 
Mm p. 85). Salmi and Sterling had a» further conver- 
sation with Toroker while seated on the living room 
couch, where price and quality of the heroin was dis- 
eieced (Rep. Tr. p. 86]. Asiter axdelay of one hour, 
Salmi told Toroker that he had to leave and got a phone 
number from Toroker in order to make future contacts, 
whereupon Salmi and Sterling left the premises. His 
next contact with Toroker was on May 19, 1965, at 
11:00 A.M., when he called Toroker from the Federal 
iareau of Narcotics [Rep. Tr. p. 88]. and asked him 
when the ounce of heroin would be available. Toroker 
responded that he was expecting delivery at his resi- 
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dence between 7:00 and 9:00 P.M. that evening. Salmi 
stated that he would be there at 7:00 P.M. Salmi, by 
himself, again went to the residence on Dominion Way, 
knocked at the door [Rep. Tr. p. 89], and was ad- 
mitted by Toroker who introduced him to a person 
named Mickey. Salmi asked Toroker in Mickey’s pres- 
ence if he had the ounce of heroin and Toroker stated 
that he did not but was expecting it to be delivered at 
amy cine |e. ip. UNE 

After placing a phone call, Toroker informed Salman 
that he was unable to determine when the heroin would 
be delivered and asked Salmi in De Cristo’s presence 
if he would be interested in purchasing an ounce of 
cocaine. Salmi responded that he was primarily in- 
terested in the quality of the heroin but would possibly 
piurchase cocaine at a later date [KRep” Trip some 
Toroker informed Salmi that he had access to ample 
quantities of cocacine and had sold ten ounces of co- 
caine several days prior thereto, to an unknown person 
[Rep. Tr. p. 92]. After approximately one hour Salmi 
informed Toroker that he was leaving for Las Vegas 
and would contact Toroker upon his return. Toroker 
asked Salmi for his phone number and Salmi gave him 
his residence phone number [Rep. Tr. p. 93]. 


Agent Salmi called Toroker from Las Vegas, Nevada, 
on May 21, 1965, and Toroker informed him that he 
had an ounce of heroin in his possession which he would 
sell for five hundred dollars. That conversation then 
terminated but Salmi called Toroker back an hour and 
a halt later [Rep. Ii p. 95) and arranced to pickemp 
the heroin at Toroker’s residence later that same eve- 
ning [Rep. Tr. p. 96]. At 10:30 P.M. on May 21, 1965, 
Salmi drove to Toroker’s residence, alone, where he was 
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admitted by Toroker and invited to go into the down- 
Stairs recreation room where Mr. De Cristo was pres- 
ent. Toroker said, “I will go outside and get it’, 
whereupon he left the room for approximately thirty 
seconds and returned with a rubber condom [Ex. 1C], 
which he handed to Salmi [Rep. Tr. p. 97]. Agent 
Salmi, after some further discussion, examined the con- 
tents of the condom and gave Toroker five hundred 
dollars in official Government funds, in De Cristo’s 
Maesence |Rep. Tr. p. 99]. Toroker told Salmi as he 
was leaving that he and De Cristo were going to New 
York for the purpose of selling heroin, and if Salmi 
wanted any additional heroin, he should speak to Alan 
mice | Rep. Tr. p. 100}. 

Salmi’s next contact with Toroker was May 23, 1965, 
maven Voroker called him at his residence [Rep. Tr. p. 
101] and asked Salmi if he was satisfied with the nar- 
cotics. Salmi replied that he was not, whereupon a 
further discussion ensued relative to possible future 
fales Of cocaine and heroin [Rep. Tr. p. 102]. On 
May 24, 1965, at 6:45 P.M., Salmi called the residence 
on Dominion Way and the phone was answered by 
Page Rice [kep. Tr. p. 103], 4vho told Salmi thatvhe 
would take care of Salmi’s business and that he had a 
package of coke and three of the other at the resi- 
dence, which he asked Salmi to purchase. Salmi told 
Rice that he didn’t have enough money for the whole 
deal but would obtain additional funds and call Rice 
the next evening. 


On May 25, 1965, at approximately 9:00 P.M. [Rep. 
Tr. p. 105]. Salmi and agent Charles Sherman drove to 
the residence on Dominion Way and were admitted by 
Mr. Rice, to whom Salmi introduced Sherman as his 
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associate and asked Rice if he had the package [Rem 
Tr. p. 107]. Rice answered affirmatively and stated 
that it was downstairs, whereupon they all walked down 
to the lower level of the house, where they looked for 
the package in a closet. A few minutes later De Cristo 
arrived [Rep. Tr. p. 108] and located a package in the 
closet, which he handed to Salmi [Ex. 2C; Rep. Dram 
109]. A sales price of $450 per ounce was agreed upon, 
the narcotics were weighed and two ounces set aside, 
when De Cristo stated they could have the remaining 
balance of the heroin for $195.00, which was agreed to 
by Salmi [Rep. Tr. p. L11]. Salmi then cavesikice 
$1,090 in official Government funds and put the two 
Tubber condoms in his pocket [Rep. Tr. p. 112}. @ikiiee 
told Salmi and Sherman that he would soon be in a 
position to sell kilogram quantities of heroin and Salmi 
replied that he would be interested in purchasing such 
quantities [Rep. Tr. p. 113]. As Salmi and Sherman 
were leaving. Rice told them that he could supply co- 
cain for less than $1,000 per ounce [Rep In. poet 
and that if Sherman could come by the house, he would 
furnish him with a cocaine sample [Rep. Tr. p. 115]. 


On June 2, 1965, at 1:00 P.M., Salmi returned a 
phone call which Toroker had made earlier in the day 
to Salmi’s residence. Toroker told Salmi he had “talked 
to the man” and could. within 24 hours notice, if Salmi 
had sufficient funds, deliver a kilogram of heroin in 
Mos Angeles (Rep: Iir.op. 1lol> Ato. 30 essen 
same day Salmi and Sherman drove up to the Domin- 
ion Way residence [Rep. Tr. p. 122] and were directed 
to the ddwistairs area by Mr. Rice [Rep. Tr. p. 123% 
where Rice produced a slip of paper [Ex. 11]. which 
set forth prices relative to the purchase of European 
white and Mexican brown heroin [Rep. Tr. p. 127]. 


ss 


Salmi, Sherman and Rice had a conversation relative 
to the purchase price of different qualities of heroin, 
when Toroker came into the room and gave Salmi and 
Sherman three brown hand-rolled cigarettes each | Rep. 
oie p, 130; Ex. 4C], shortly after which Salmi and 
Sherman left the premises [Rep. Tr. p. 133]. Prior to 
leaving the residence, however, Rice told Salmi that he 
would call Salmi at his residence the following day in 
order to advise him of any further details regarding the 
iloeraim of heroin transaction [Rep. Tr. p. 141]. 
Pie approximately 9:30 A.M. on June 3, 1965, Salmi 
received a phone call from Rice, at his Manhattan Beach 
residence, who informed him that the kilogram of 
heroin would be delivered in Los Angeles from Mexico 
ive thateeyenine, or the next evenig. At 1:00 P.M. 
imac same day salmi called Rice and told him that he 
would be unable to meet on that day as he had other 
Business [Rep. Tr. p. 142] and Sherman was not in 
Los Angeles with funds at that time. Agent Salmi 
called Rice on June 4, 1965, at 1:00 P.M. and asked 
about the heroin delivery. They arranged to meet in 
fie Continental Hotel at 2:30 that afternoon, at which 
time and place Rice told Salmi that the kilogram of 
heroin would have to be delivered in two stages within 
a short time of one another [Rep. Tr. p. 143]. Salmi 
called Rice several times that day (June 4, 1965) and 
was eventually told there was no information about 
when the heroin would be delivered and was told to call 
Toroker the next morning [ Rep. Tr. pp. 144-145]. 


Early in the afternoon of June 5, 1965, Salmi called 
Rice at his residence and was told by Rice that the 
kilogram of heroin should be delivered in Los Angeles 
the following evening and that later in the day the 
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source of supply would deliver a heroin sample to Rice’s 
residence. At 7:00 P.M. the same day Salmi again 
called Rice at his residence and was told that the 
source of supply would be at Rice’s residence [Rep. Tr. 
p. 178] in ten or fifteen nunutes with a heroin sam- 
ple. Salmi told Rice that he would be at Rice’s resi- 
dence as soon as possible to obtain a sample. 


Agent Salmi arrived at the Dominion Way resi- 
dence at approximately 9:00 P.M. that evening and no- 
ticed a new bronze-colored Buick station wagon, NRE- 
901, parked by the front door [Rep. Tr. p. 179]. He 
was admitted by a young woman he believed to be 
Rice’s wife and was told that Rice was downstairs with 
Larry (Toroker). Agent Salmi started to walk down- 
stairs when he met Rice, at the head of the stairs. 
Rice asked Salmi to wait in the front room as he had 
some business to transact and Salmi waited in the 
front room for about ten minutes, where he had a con- 
versation with Mrs. Rice [Rep Tr. p. 1e0]2) Agent 
Salmi then heard a car door slam and Rice appeared 
in the kitchen and motioned for Salmi to follow him 
downstairs. As Salmi was walking downstairs, he 
heard the sounds of a vehicle being driven away from 
the front of the residence. Salmi asked Rice if he had 
the sample and Rice stated that he did. At this time 
Toroker entered the room from an outside door and had 
in his possession [Rep. Tr. p. 181] two knotted rubber 
condoms [Exs. 5C and 6B]. Toroker stated that one 
condom contained Mexican brown heroin [Rep. Tr. p. 
182]. Agent Salmi took a portion of the lighter powder 
and placed it inside of an empty condom he was carry- 
ing for that purpose and placed a portion of the darker 
powder in some paper slips which Rice provided [Rep. 
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Tr. p. 184]. After some further conversation relative 
to the purchase of heroin, Toroker told Salmi that he 
was expecting the kilogram of heroin to arrive the next 
evening and Salmi informed Rice that he would call 
him the next day. The next contact was two days 
later on June 7, 1965, at 9:30 A.M., when Salmi re- 
ceived a call at his residence from Rice [Rep. Tr. p. 
186]. Rice informed Salmi that he had just received 
ten ounces of heroin and had it in his possession at 
the Dominion Way address, where the transaction 
was to take place. Salmi told Rice that he would con- 
tact Sherman and have him return to Los Angeles with 
the necessary funds and that he would call Rice later 
that afternoon {Rep. Tr. p. 187]. 


At 1:00 P.M. on June 7, 1965, Salmi called Rice and 
asked him if he still had the ten ounces of heroin and 
upon receiving an affirmative response told him that 
Sherman would be in the city within a matter of hours 
with the available funds and that when he arrived they 
would go to the Dominion Way address, examine, test, 
weigh, and purchase the heroin [Rep. Tr. p. 188]. 
Agents Sherman and Salmi arrived at the Dominion 
Way residence at 4:30 P.M. that same day and were 
admitted by Rice; Toroker was not present at this time 
fRep. Tr. p. 189]. Salmi asked Rice if he had the 
heroin and Rice said he did and would get it. In less 
than a minute Rice returned with a small brown paper 
bag that he handed to Salmi, which Salmi opened and 
observed two large condoms which each contained four 
smaller condoms [Exs. 7C and 8C:; Rep. Tr. p. 190]. 
It appeared that two of the condoms were missing, 
which Rice said Toroker could account for when he re- 
turned. When Toroker entered the premises a few min- 
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utes later he was asked about the two condoms, left the 
premises and returned shortly with two condoms | Rep. 
Tr. p. 191], which he said were the two which had been 
opened for the purpose of extracting a sample from 
them. Agent Sherman then went out to his car and 
came back with a scale to weigh the narcotics | Rep. 
Tr. p. 192]. It was at this time that Salmi determined 
to place Rice and Toroker under arrest; however, prior 
to the actual arrest the agents had a short conversa- 
tion about the price of this partial delivery with Rice 
aid) Loraker |ikep (tp. 193]. 


After the arrest of Rice and Toroker, they even 
asked by Agent Voll if there was any more narcotics 
around the area and Rice responded that there was some 
heroin and cocaine on the outside of the residence, to 
which he led the agents under some ice plants [Exs. 
OR ang lO Repair p. 199], 


The testimony of Agent Charles Sherman consumed 
a considerable amount of time [Rep. Tr. pp. 241-295, 
299-400]; however, it was in the main corroborative of 
the above-summarized testimony of Richard Salmi and 
will not be set forth, except where it adds materially 


to the testimony of Agent Salmi. 


Agent Sherman’s attention was directed to a tele- 
phone call received at the Dominion Way residence at 
7:00 P.M. that evening, at which point counsel for 
Javor asked to address the Court out of the presence of 
the jury (Rep. Tr."p. 262]. Counsel tor Javorsobjcetcd 


to the introduction of the phone call, which objection 
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mas overruled [Rep. Tr. p. 264]. Counsel for Javor 
also raised the question of whether or not Rice’s al- 
leged consent to monitor the call was freely and volun- 
faaly given || Rep. Tr. p. 265] and asked to take the wit- 
ness on voir dire in the jury’s absence on this point 
[Rep. Tr. pp. 269, 270]. The witness was prelimi- 
memly questioned by the United States Attorney, in the 
fry s presence [Rep. Tr. p. 70], and then taken on 
voir dire by defense counsel, also in the jury’s presence 
Mep. Tr. p. 273]. Eventually the defense objections 
were overruled and Agent Sherman related the con- 
versation in which a male voice named Eddie (later 
identified by Sherman as Eddie Javor) had an incrimi- 
nating conversation with Rice and said he would be at 
mies House in am hour to pick up the memey [Rep. Tr. 
p. 282]. Approximately 15 to 20 minutes later Eddie 
Javor was arrested tn the driveway outside of the Do- 
munion W/ay residence [Rep. Tr.-p. 283]. Atter Javor’s 
arrest he was searched and a motel receipt [Ex. B] was 


Faken trem his person | Rep: Tr. p» 287]. 
John Tony Cagle testified that on June 5, 1965, he 


and Eddie Javor went to Torrance and purchased an 
automobile [Rep. Tr. p. 147] from Mr. Harry Oka- 
moto [Rep. Tr. p. 148]. The car was purchased in the 
mame of John P. Dexter by Tony Cagle for $75.00. 
which Javor had given to him [Rep. Tr. p. 149]. He 
met Javor at 10:00 P.M. that same evening and Javor 
was in the company of a lady [Rep. Tr. p. 152]. Cagle 
drove the 1952 Buick he had just purchased to Tijuana 
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and Javor drove his 1965 Buick to Tijuana [Rep. Tr. 
p. 154]. After they arrived in Tijuana, Cagle parked 
his 1952 Buick behind the La Sierra Motel and 
checked in as John Dexter. Javor and the woman also 
checked into the hotel at about 4:00 or 5:30 the morn- 
ing of June 6, 1965. Cagle went to sleep and saw 
Javor at 2:00 P.M. that afternoon when Javor gave him 
tickets to the bull fights [Rep. Tr. p. 156], which Cagle 
attended. Cagle again saw Javor alone later that night 
in Cagle’s motel room when Javor showed him a bag 
containing two prophylactics. At that time Cagle didn’t 
know it was cocaine and Javor asked, “What can we 
do with this?’ Cagle took the bag and put it into 
his coat pocket. Later that evening he returned to Los 
Angeles with Javor, the girl that came with them, and 
two other persons, in Javor’s 1965 Buick. Cagle car- 
ried the packages with him back to Los Angeles [Rep. 
Tr. p. 158]. Cagle returned the contraceptives to Ja- 
vor im Los Anecies Rep, Ira py 159), 


As can be seen the foregoing statement of facts pre- 
sents the government’s case in its best light. This is 
the manner in which an appellate court must review 
the record on appeal and it is from this point of view 
that the appellants write their opening brief. 


= 
ARGUMENT. 


The Defendants Were Denied Due Process of Law 
in That They Did Not Have a Proper Determi- 
nation Outside of the Jury’s Presence That 
Their Confessions Were Voluntary. 


ie contessions om Rice and Toreker first came 
before the Court below when Charles E. Voll was called 
as a witness for the United States. He was a Federal 
Meircotics Agent and a group leader in the Los Angeles 
Office [Rep. Tr. p. 443]. His attention was directed 
to June 7, 1965, at 9:00 P.M. by Government coun- 
sel, when Mr. Lambrose, counsel for Toroker, re- 
quested a conference at the bench where he asked for a 
hearing on whether certain confessions, which were go- 
ing to be the subject of testimony by Mr. Voll, “were 
moOllmiany ava nor made wider duress’ [Rep. Trp: 
444]. Counsel for Toroker urged that the defendants 
were under the influence of LSD when they confessed 
and that there was an unreasonable delay before they 
were arraigned [Rep. Tr. p. 445]. The Court ex- 
pressed concern about the defense contention that the 
defendants were under the influence of SD when they 
confessed; and even Government counsel conceded that 
this was going to be a question of fact [Rep. Tr. p. 
446]. 

After further discussion between the Court and coun- 
sel, it was determined that the jury would be excused 
and the Court would take evidence in their absence. 
Agent Voll testified that at 9:45 on June 7, 1965, he 
spoke to Alan Rice in Room 414 of the United States 
Courthouse Building. Prior to his taking any state- 
ment. he ascertained from Rice that he was not under 
the influence of any drug or narcotic [Rep. Tr. p. 452] 
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and had Rice relate to him the events leading up to his 
arrest. Agent Voll again warned Rice of certain con- 
stitutional rights, but Rice said he wanted to make the 
statement, which he did [Rep. Tr. p. 453]. 


It is interesting to note that this Constitutional 
warning was given after Rice had completely confessed 
orally to Agent Voll, but prior to his written statement 
[See Rep. Tr. pp. 452-453], which would make any 
warning a nullity. 

At 12:40 A.M. on June 8, 1965, Agent Voll spoke to 
Toroker in Room 414 of the Federal Building, where 
Toroker denied that he was addicted to narcotics | Rep. 
Tr. p. 454] and was not then under the influence of 
narcotics. Agent Voll then advised Toroker of his con- 
stitutional rights, whereupon Toroker waived the serv- 
i¢éS Of all attorney and made a statement | Repel im 
455], which he reviewed, corrected and signed in Agent 
Voll’s presence [Rep. Tr. p. 456]. Agent Voll fur- 
ther stated that Rice and Toroker appeared to be nor- 
mal when they made, corrected and signed their respec- 
tive statements [Rep. Tr. p. 460]. 


Mr. Lambrose, counsel for Toroker, first offered to 
submit the Court the medical reports of Dr. Von 
Hagen and Dr. Tweed on the issue of voluntariness, in 
addition to certain extracts from medical textbooks 
[Rep. Tr. p. 464]. Counsel for the Government sug- 
Pested the appointment of an imdependent expert sm 
Sidney Cohen, to determine sanity at the time of aie 
offense. 


The Court recognized at this peint that the crux of 
the matter was going to be the credibility afforded 
Rice and Toroker’s testimony on the extent of their use 
ot LSD, whereupon counsel for Toroker stated thay he 
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had witnesses who would establish this use as a matter 
mremict | Rep. Tr. pe465]. 


It was at this point that the Court clearly evidenced 
what it believed its role to be at Reporter’s Transcript 
pages 468-469, by stating: 

“T have not read the doctors’ reports but it oc- 
curs to me in view of the testimony that it 1s going 
to become a factual question the extent to which 
the defendants have been using and were using 
iSDeaptive tine. If they were not using it and 
were not under the influence then there will be 
no question but what this is admissible or that it 
is valid. 

“Tf the jury believes the evidence, which will be 
conflicting, that the defendants were under the 
influences from whatever the evidence then the ad- 
mission or the confession will be deemed not volun- 
tary and will be disregarded. Our question at this 
point is, is this a Court question or a jury ques- 
tion. JI am of the opinion, without having read 
all this, that it is a jury question and not a Court 
question. 

“There is evidence that the jury may well find 
that the defendants were normal and acting normal 
and were not acting under the influence of any 
drugs or any stimulants. 

“The defendants will dispute it. Perhaps the 
jury ultimately will decide that the defendants are 
right. 

“We are talking about the admissibility at this 
point. It seems to me we have a fairly simple 
question and that is the evidence as it has been 
adduced so far I think is such that the confessions 
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must be admitted with the proper instruction to 
the jury at the appropriate time as to what the ef- 
fect of it is and how they are to handle it.” 


A reading of the above comment reveals that the 
Court below was clearly of the opinion that all factual 
controversies on the issue of voluntariness would have 
to be submitted to the jury with appropriate instruc- 
tions. This, as will be shown infra, was a misunder- 
standing of the then applicable law. 


The above proceedings took place on Friday, Novem- 
ber 12, 1965. It was at this point that the case was 
recessed until Tuesday, November 16, 1965, at 9:30 
A.M., when the Court again indicated that “this is a 
conflict in the evidence which I think must go to the 
jin Wkep. [rep 477 \eand 

“This has become a question which I feel the jury 
must ultimately decide, and I am admitting them 
with the thought that there 1s evidence which must 
go to the jury. It is up to them to make the deci- 
sion ultimately in accordance with the instructions 
which I will later give them as to whether or not 


these confessions are intelligently and knowingly 
made.” [Rep. Tr. p. 479]. 


After Agent Voll had been examined by Government 
counsel and cross-examined by defense counsel in the 
jury’s presence, the Court submitted the issue of vol- 
untariness to the jury, wherein it stated: 

“By overruling the objections which I just over- 
ruled, I have made no ultimate decision. All I 
have decided is that there is sufficient evidence 
both ways to justify it being brought before the 
jury for determination. So you must withhold 
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any judgment upon the effect of this admission 
until you have heard all of the evidence. Then 
you may consider it only if you find that it has 
been made voluntarily and knowingly and with a 
full understanding of the import of the confession 
Oradmissiom | ilsep., lr. p.ao5 ||. 


Approximately one year and a half prior to the trial 
of this case, the United States Supreme Court published 
its opinion in Jackson v. Denno, 378 U.S. 368 (1964), 
wherein the procedure for handling the issue of volun- 
tariness of confessions was dealt with at some length. 
That case and the one at bar have one very important 
and striking similarity. In both cases the Court was 
under the impression that if there was a factual issue 
on voluntariness, the Court must leave any final de- 
cciimmationmonsthe subject tomthe jury (S/SeU.S. at 
377). This very procedure was deemed a denial of due 
process of law which compelled reversal by the Court 
in Jackson v. Denno, supra, at 378 U.S. 376-7. In that 
case the Court held that the issue of voluntariness must 
be determined after a full and complete factual hear- 
ing on the matter “in which both the underlying fac- 
tual issues and the voluntariness of his confession are 
actually and reliably determined” (378 U.S. 380) by a 
trier of fact other than the jury which determines guilt 
or innocence (See the Court’s observations at 378 U.S. 
391 and footnote 19 on said page). 


As in Jackson v. Denno, supra, the failure to hold a 
proper evidentiary hearing and reliably determine cer- 
tain factual issues out of the jury’s presence are prej- 
udicial errors and require a reversal. 
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The Court Below Committed Prejudicial Error by 
the Manner in Which It Instructed the Jury on 
Entrapment. 


Pursuant to request by the defendants Rice and Toro- 
ker, the Court at Reporter’s Transcript pages 1441-1442 
gave the following instruction on entrapment: 

“Two of the accused hawe offered a defenseman 
unlawful entrapment as to each of the scrimme: 
charged against them in the indictment. 

“The law recognizes two kinds of entrapment. 
There is unlawful entrapment and lawful entrap- 
ment. 

“Where a person has no previous history or pur- 
pose to violate the law but is induced and persuaded 
by law enforcement officers to commit a crime, 
he is entitled to the defense of unlawful entrap- 
ment because the law as a matter of policy for- 
bids a conviction in such a case. 

“On the other hand, where a person already 
has the readiness and the willingness to break the 
law, the mere fact that the Government agents pro- 
vide what appears to be a favorable opportunity 
is no defense, but it is lawful entrapment. 

“When, for example, the Government has rea- 
sonable grounds for believing that a person en- 
gaged in illicit sale of narcotics, it is not unlaw- 
ful entrapment for a Government agent to pretend 
fo be Someone else and to citer eithcmudincetimo: 
through an informer or other decoy to purchase 
narcotics from such suspected person. 

“Tf, then, the jury should find from the evidence 
before them that anything at all occurred respect- 
ing the alleged offenses involved in this case, the 
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accused was ready and willing to commit crimes 
such as those charged in the indictment whenever 
an opportunity was offered, and the Government 
merely offered the opportunity, the accused is not 
entitled to the defense of unlawful entrapment. 

“Tf on the other hand, the jury should find that 
the accused has no previous intent or purpose to 
commit any offense of the character here charged 
and did so only because he was induced or per- 
suaded by some person of the Government, then 
the prosecution has seduced an innocent person 
and the defense of unlawful entrapment is a good 
defense and the jury should acquit the accused.” 


This is substantially the same instruction on entrap- 
ment as is found in Federal Jury Practice and Instruc- 
tions, Mathes and Devitt, Section 10.12, which this 
Circuit and the First Circuit have found so errone- 
ous as to require reversal therefor, Notaro v. Umited 
Sidtes, 363 F. 2d 169 (9th Cir. 1966): Sagansky wv. 
Wmted States, 358 F. 2d 195 (Ist Cir. 1966); Kadés 
pe Umea States, 3/3 F. 2d 370 (ist Cir. 1967). 


What is even more pertinent in this case is that the 
Court left out the most crucial portion of the entire in- 
struction when it stated: 


iethen the jury should tind from the ewidence 
before them that anything at all occurred respect- 
ing the alleged offenses in this case, the accused 
was ready and willing to commit crimes such as 
those charged in the indictment whenever an op- 
portunity was offered and the Government merely 
offered the opportunity the accused is not entitled 
to the defense of unlawful entrapment.” 
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Whereas the Mathes and Devitt instruction is as fol- 
lows: 

“Tf then the jury should find beyond a reason- 
able doubt from the evidence in the case that, De- 
fore anything at all occurred respecting the alleged 
offenses in this case the accused was ready and 
willing to commit crimes such as charged in the 
indictment whenever opportunity was offered, and 
that the Government agents did no more than offer 
the opportunity the accused is not entitled to the 
defense of unlawful entrapment.” (Emphasis sup- 


plied). 


A comparison of the instruction that was undoubtedly 
intended to be given with that actually given by the 
Court reveals that the jury was not told they had to 
find a predisposition on the accuseds’ part to commit 
before the instant events beyond a reasonable doubt 
before they could convict. In our situation the jury 
had no standard, whereas in Notaro v. Untied 
States, swpra, they were at least instructed on reason- 
able doubt in connection with this charge and predis- 
position to crime before any events occurred with re- 
Card tomdMnespecitic facts im ime case. 


It Was Prejudicial Error to Admit Over Objection 
Other and Unrelated Crimes of Eddie Javor. 


After being cross-examined by Government counsel 
about his trip to Mexico with Mr. Cagle, the following 
questions were asked of Mr. Javor with these ensuing 
answers, at Reporter’s Transcript page 1217: 

“Q. You mentioned that you have, in fact, 
been convicted of a felony. A. Yes, I have. 
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Q. And that felony concerns narcotics? A. 
It concerns marijuana. 

QO. Well, narcotics? A. Marijuana. 

©. Marijuana. 

In regard to your prior felony conviction for 
Marijuana you are aware that when you leave the 
United States through the border, the port of entry 
aie Ysidro, youl must register at the port of 
entry there?” 


At this point counsel for Javor objected and a confer- 
ence was held at the bench where the Court asked Gov- 
ernment counsel for an offer of proof, whereupon Gov- 
ernment counsel briefly explained that certain convicted 
felons were obliged to register with Customs when they 
left and returned to the country. Government counsel 
went on to say that Javor had, in fact, registered on 
prior occasions, 
“but he did not on this particular weekend regis- 
ter, which is a material fact going to his knowl- 
edge, part of this particular offense in that it 
would show that he did not want to call attention 
to himself because they were bringing the contra- 
band im. 50 this is most material and relevant.” 


pene dim 1216). 


The Court apparently accepted the above-quoted of- 
fer of proof and admitted the evidence of Javor’s fail- 
ure to register [Rep. Tr. p. 1221]. Government coun- 
sel then proceeded to show that Mr. Javor did not reg- 
ister when he entered and left the country on the week- 
end in question and that he was aware that he was re- 
cuiredihy law to so register |Rep: Tr. pp, 1222. 1223]. 


At no time during the cross-examination was _ it 
brought out by Government counsel that Javor had 
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registered at other times he crossed the Mexican border. 
This is highly material because the actual evidence 
did not conform to the Government’s offer of proof 
as set forth above, which would mean that the jury was 
never given any information that Javor had registered 
in the past and might thereby infer that he failed to 
register on this particular occasion because of guilty 
knowledge. What we have left, then, is evidence of an 
unrelated crime being introduced into evidence against 
Mr. Javor, “and its admission over objection constitutes 
prejudicial and reversible error,” Dias-Rosendo vw. 
United States, 364 F. 2d 941, 944 (9th Cir. 1966) ; 
De Vore v. United States, 368 F. 2d 396 (9th Gig 
1966). 
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It Was Error to Admit Those Portions of the State- 
ments of Javor’s Co-Defendants Rice and 
Toroker Which Referred to Javor Under the 
Guise of Impeachment of Said Co-Defendants. 


Prior to the testimony of Federal Narcotic Agent 
Charles E. Voll regarding the Rice and Toroker con- 
fessions there was a conference in chambers (which 
was discussed in the appellant’s first point on appeal), 
where counsel for Javor requested that any reference to 
Javor be deleted from the Rice and Toroker confes- 
sioiis |Rep, Tr. p. 4/9|. The Court, aiter reaqimest ie 
subject confessions, concluded that the confessions 
were devastating insofar as Javor was concerned and 
did not think they should be admitted as to him [Rep. 
Tr. p. 481]. In order to avoid this very problem, it 
was agreed between the counsel for Rice and Toroker 
that they would stipulate that their clients admitted do- 
ing the offenses charged in the indictment to Agent 
Voll [Rep. Tr. p. 484], which stipulations were actually 
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entered into between the Government and Rice and 
Toroker in front of the jury [Rep. Tr. p. 514]. 


Mr. Toroker took the stand and testified in his own 
behalf on both direct and cross-examination at con- 
Siderable length [Rep. Tr. pp. 626-736, 869-1014]. 
During his cross-examination, counsel for the Govern- 
ment asked that Exhibit 15, which had previously been 
marked for identification, be handed to the witness. 
(Ths exhibit was a signed confession of Mr. Toroker). 
At this point counsel for Javor objected to the use of 
that particular exhibit because of its highly prejudi- 
fia eifect as to Javor [| Rep. Tr. p. 903], and further 
stated that the real purpose beyond the proposed intro- 
duction of these “impeaching” statements was to place 
before the jury evidence which was inadmissible against 
Javor [Rep. Tr. p. 904]. 


A fair reading of the record does, unfortunately, 
support counsels statements in regard to the Govern- 
ment’s reasons for introducing certain portions of 
Toroker’s confessions. It is hornbook law that the 
statements of Toroker made after his arrest are not ad- 
missible against a co-defendant and the only relevancy 
of such statements is that they may be admissions, con- 
fessions, or impeachment of his testimony in court. At 
this point in the trial, the only relevant consideration 
was impeachment because it had previously been stipu- 
lated that both Rice and Toroker admitted the offenses 
charged in the indictment in their confessions. The one 
purpose of the statements to be offered could therefore 
be only for the impeachment of Toroker. Jn this re- 
gard counsel for Toroker was willing to stipulate that 
Toroker had been impeached in his previous confes- 
sion and had further stated in his confession that per- 
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sons other than those he had named in court were in- 
volved in the subject crimes [Rep. Tr. pp. 912, JIS 
Counsel for Toroker further offered to stipulate to 
any specific impeachment the Government desired, so 
long as Mr. Javor’s name could be eliminated therefrom 
[Rep. Tr. pp. 913, 914, 920]. Counsel for Javor also 
requested that Javor’s name be deleted from any state- 
ments of Toroker | Rep. Tr. pp. 928, 929]. 


When the proposed stipulations of Toroker’s counsel 
are taken in conjunction with the stipulation that had 
been already entered into, it is regretfully apparent that 
the only intention of the Government in introducing the 
statements of Toroker was to illegally and unlawfully 
have them considered as to Javor only. This assertion 
is re-enforced by a reading of the allegedly “impeach- 
ing’? statements of Toroker [Rep. Tr. pp. 948-974], 
where it is quite apparent that the only purpose served 
is to incriminate Eddie Javor. 


In reaching its decision to admit the confessions of 
Rice and Toroker, wherein the name of Eddie Javor was 
mentioned as a supplier of narcotics, in a thoroughly 
prejudicial manner as originally determined, the Court 
below was undoubtedly relying on Paoli v. United 
States, 352 U.S. 232 (1957). The Supreme Court am 
a five to four decision held that it was not error to re- 
fuse to delete the petitioner’s name from the confession 
of a co-defendant in a joint trial made after the ter- 
mination of a conspiracy (which was never alleged or 
proven by competent evidence in our case) where the 
Court properly admonished and instructed the jury that 
the confession was to be used only to determine the 
euilt (or credibility as in our case) of the confessing 
defendant. 
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These very issues are now before the United States 
Supreme Court in Gilbert v. California, 384 U.S. 985 
(1966), which has already been briefed and argued 
and should be decided in the very near future. This in- 
stant case, however, varies very greatly from Paoli v. 
United States, supra, in some very important particu- 
lars which would not bring it under the rule of that 


case even if it were controlling law in this case: 


ithe Cotrtanm Paolm listedyseveral important 
factors which led them to believe that the jury 
followed the Court’s instructions. Factor No, 4 
listed by the Supreme Court merits special atten- 
tion, as the Court stated. “In the main Whitley’s 
confession merely corroborated what the Govern- 
ment already had established. In the hght of the 
Government’s uncontradicted testimony implicating 
petitioner in the conspiracy, the references to pett- 
tioner in the confession were largely cumulative.” 
In this instant case that yardstick does not apply 
as the Government produced little other credible 
evidence which would implicate Javor. <A similar 
situation to that found in this instant case was 
discussed by the Court in United States v. Cian- 
Chaauee ols P, 2d 584, 590 (2d Cirel963). where 
the Court analyzed Paoli v. Umtted States, supra, 
in determining whether an appellant has been so 
substntially prejudiced as to require reversal. The 
Court in that case noted that the evidence against 
one of appellants was not overly powerful, in addi- 
tion to which it was denied by the appellant in the 
Court below. In our case the evidence against 
Javor, outside of these hearsay statements, was in- 
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substantial and Javor denied or explained all of the 
evidence against him. It is true that no limiting 
instructions were given in United States v. C1an- 
chetti, supra; however, this is only one of the two 


criteria discussed in that case. 


2. In Paoli v. United States, supra, any dele- 
tion of the petitioner's name from the co-defend- 
ant’s confession was determined to be impractical 
(352 U.S. at 237), whereas in our case such dele- 
tions were not only practical but were suggested by 
defense counsel [Rep. Tr. pp. 928, 929]. Umited 
States v. Jacangelo, 281 F. 2d 574, 576 (3rd Cir. 
1960); Oliver v. United States, 335 F. 2d 724, 
Tol foe (Oe, Cin 1967 


3. The alleged purpose of introducing certain 
portions of the Rice and Toroker confessions was 
for the purpose of impeaching the testimony of 
Rice and Toroker. It will be recalled that counsel 
for Toroker agreed to stipulate that Toroker had 
been impeached by his previous confession and par- 
ticularly that persons other than those named by 
him in court were listed in his confession as being 
involved in the narcotic transactions [Rep. Tr. pp. 
912-913]. Counsel for Toroker even offered to 
stipulate to any specific impeachment the Govern- 
ment desired, so long as Javor’s name could be elim- 
inated therefrom [Rep. Tr. pp. 913, 914, 920]. The 
only purpose in this alleged impeachment, there- 


fore, was to place incriminating evidence involv- 
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ing Javor before the jury. In this regard the 
Court’s attention is respectfully directed to United 
Siaies v. Goraom 253 F. 2d 177, 183° (7th Cir. 
1958), where the Court found reversible error in 
an analogous situation when the hearsay admis- 
sions of a co-defendant were admitted as im- 


peachment. 


It should be additionally noted that the “im- 
peaching”’ statements of Rice and Toroker were 
never established properly as being free and volun- 


tary. See swpra. 


The Judgment of the Court Below Must Be Re- 
versed for the Reason That It Was Never Estab- 
lished That Certain Exhibits Were in Fact 
Narcotics. 

As is noted in the opening paragraph of the state- 
ment of facts, supra, there was neither expert testi- 
mony nor a stipulation regarding the narcotic content 
of the exhibits which the Government contended were 
narcotics. The Government in final argument specif- 
ically relied on the inference which arises under 21 
U.S.C. Section 174, when the defendant is shown to 
have possession of the narcotic drug in order to con- 
vict [Rep. Tr. p. 1262], and the Court gave the Gov- 
Eminent s hequested imstruction [Clk. Tr. p. 42] in 
tims regard [ Rep. Tr. p. 1436]. 


This has been recently held to be reversible error 
mthe Nanth Circuit, Cook v. Untied States, 362 F. 2d 
548 (9th Cir. 1966). 
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Evidence of Possession of Heroin as to Javor Was 
Insufficient and the Argument of Counsel and 
Instructions Given by the Court With Regard 
Thereto Were Unlawful and Illegal as a Matter 
of Law. 


The appellant Javor is charged in counts ten and 
eleven of the indictment with receipt, concealment, 
transportation and sales of heroin in violation of 21 
U.S.C. 174. In closing argument the Government 
urged that the inference provided by the possession of 
heroin should apply in this case [ Rep. Tr. p. 1262] and 
the jury was so instructed by the Court [Rep. Tr. p. 
1436]. 


There was no direct or sufficiently substantial evi- 
dence of Javor’s possession of the heroin described in 
counts ten and eleven of the indictment to warrant the 
giving of that instruction to the jury. Despite the fact 
that Javor is named as a principal in the indictment 
and the Court instructed the jury on aiding and 
abetting [Rep. Tr. pp. 1414-1421], it is apparent that 
he was not shown to be in actual or constructive pos- 
session of the heroin in question and the giving of the 
above instruction was error, Hernandez v. Unmted 


States, 300 F. 2d 114, 120 (9th Cir. 1962). 


It has also been recently held im the Ninth @irems 
that the aiding and abetting instruction and common 
scheme and plan instruction such as that given in this 
case in a similar factual situation constituted reversi- 
ble error. Aull v. Usnied States, No. 21126 (Sth Cine 
1967). 

The evidence against Javor is insufficient to sustain 
his conviction on appeal. 
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The Court Below Committed Prejudicial Error 
When It Instructed the Jury That a Witness 
Is Presumed to Speak the Truth. 


Site Court instructed the jury at Reporter's Tran- 
script pages 1417-1418 as follows: 
“An inference is a deduction or a conclusion 


which reason and common sense leads the jury to 
draw from facts which have been proved. 


“A presumption is a conclusion which the law 
requires the jury to make from particular facts in 
the absence of convincing evidence to the con- 
trary. 


“A presumption continues in effect until over- 
come or outweighed by evidence to the contrary, 
but unless so outweighed the jury are bound to find 
in accordance with the presumption. 


Unless and until outweighed by evidence to the 
contrary, these are a few instances in which the 
law makes presumptions or requires you to make 
presumptions. 


“The law presumes that a person is innocent 
of a crime or wrong; that a witness speaks the 
truth...” (Emphasis Supplied). 


The above-quoted instruction would appear to be that 
fo Niathes & Wevyiuit, Federal Jury Practice and In- 
structions p. 387, Section 71.04, with one very im- 
portant exception. In the book it does not state that 
fehe law presumes that a witness speaks the truth” 
as the jury was instructed in this case. Even the 
standard jury instruction in Mathes & Devitt, sapra, p. 
it Section 9.Ol. savs that: “Ordinarily, it is assusned 
that a witness will speak the truth” (Emphasis sup- 
plied). Again at Reporter’s Transcript page 1423 the 
Wourt gave the credibility of witness’s imstruction but 
used ‘“‘presumed” instead of “assumed”’. 
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If the jury followed the Court’s instructions, they 
would be obliged to conclude that they must believe that 
the Government agents spoke the truth “in the absence 
of convincing evidence to the contrary.” One pre- 
sumption logically carries the same weight as another, 
and the appellant contends he was denied the presump- 
tion of innocence in this trial and, as such, was de- 
prived of due process of law and a fair trial. See 
United States v. Meisch, 370 F. 2d 768, 773-4 (3rd 
Cir. 1966). The defendants in this case were deprived 
of being clothed in a presumption of innocence until 
there is sufficient evidence to the contrary but after 
the first government witness testified were presumed 


euilty. 


The Court Below Erred in Not Allowing Javor’s 
Counsel to Show That John Tony Cagle Had 
Been Released on His Own Recognizance After 
Testifying Against Javor. 

Eddie Javor’s counsel called Federal Bureau of Nar- 
cotics agent Paulus as his witness [Rep. Tr. p. 1145] 
and sought to show that immediately after his testi- 
mony in this case, Cagle was released from jail on his 
own recognizance | Rep. Tr. p. 1148]; and counsel was 
thereafter precluded from going into that area. 


Mr. Cagle’s testimony, which was summarized, 
supra, was the strongest evidence against Javor in the 
trial because without it a conviction would have been 
impossible. When Javor was denied the right to show 
that this admitted perjurer had a motive for falsely 
testifying, he was denied a fair trial and due process of 
law. 


So 


Rice and Toroker Were Not Allowed to Prove Their 
LSD Consumption, Thus Destroying Their De- 
fense of Insanity in the Eyes of the Jury. 


One of the two defenses asserted by Rice and Toro- 
ker was insanity; and one of the crucial issues in that 
defense was the amount of LSD consumed by Rice and 
Toroker during the period in question. Stephen Bryan 
Cole, a defense witness, testified that he saw the de- 
fendants Rice and Toroker take substantial quantities 
of LSD during the period in question [Rep. Tr. pp: 
653, 557). and that whenever he saw them—which was 
three or four times a week—they were always under 
the influence of LSD [Rep. Tr. p. 558]. 


The very next defense witness was Linda Marie 
Quante-—As soon as she took the stand, the Court 
indicated that it would not admit any testimony that 
was merely cumulative of that given by Mr. Cole, the 
preceding witness [Rep. Tr. ‘pp. 577-578]. The very 
Same thing occurred when the next witness, Regina 
Chanplaim, testified; only this time the Court actually 
sustained an objection on the ground that her testimony 
would be cumulative [Rep. Tr. pp. 595-596]. 


The crux of this problem was fairly summarized by 


counsel for the Government in closing argument, when 
she stated: 


“The next point is why the Government didn’t 
bring in examining psychiatrists to examine the de- 
fendants in this regard. Now. you have two psy- 
chiatrists who testified in this case. We start with 
one basic principle. which is not refuted, and that 
is the one psychiatrist who did in fact examine the 
defendants Rice and Toroker. who said that at the 
time of their examination in September these men 
were sane, legally sane. They are sane today. 
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“The only thing the man said was that they 
were insane at the time of the offense. 

“Now, you heard the testimony of both of these 
psychiatrists. Just what is going to prove whether 
or not these men were insane at the time of the 
offense? The psychiatrists can stand here all day 
long and say, “Yes, it is possible LSD can miaike 
you insane.’ 

“But they come down to one thing, and that is 
this: You don’t know unless you have seen this 
individual affected by LSD. You don’t know un- 
less this individual—these defendants are telling 
you the truth in saying that all these times 
they were under the influence. 

“So it doesn’t matter how many psychiatrists 
take the stand, except to aid us in understanding 
more about LSD. What does matter is if you are 
going to believe these men, then that is the test 
right there.” 


That argument was perfectly correct, pecatse Dir 
Tweed assumed the defendants were telling him the 
truth about their LSD consumption and used this as a 
basis of his finding that they were insane at the times 
of the instant crimes. So it was very much in issue 
how much LSD the defendants used and how often they 
were using it. 


It is the appellant’s contention that they were de- 
proved of a fair trial and due process of law when the 
Court would not allow them to establish the frequency 
and quantity of their LSD usage. This error becomes 
all the more prejudicial when the Government argues 
that very point to the jury. having first precluded the 
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defendants from establishing the fact of their usage of 
oD. 

This situation is similar to the defense of alibi, when 
the defendant has multiple witnesses. Surely at some 
point such evidence does become cumulative, but not 
after one witness, as in this case. 


The Jury in the Court Below Was Not Properly 
Instructed on the Issue of Insanity. 


The appellants herein are aware that the instruction 
on insanity given by the court below [Rep. Tr. pp. 
1441-1442] reflect the current status of the law in this 
Circuit, Sauer v. United States, 241 F. 2d 640 (9th 
Cir. 1957) and Maxwell v. United States, 368 F. 2d 
735 (1966). This honorable Court did, however, state 
in Maxwell v. United States, supra, at 743 that it might 
again, in a proper case review the entire problem which 
would mean consideration of the A.L.I. formulation of 
the insanity instruction. See Umited States v. Free- 
moan, 35/7 Fed. 606 (2d Cir. 1966). 


It is respectfully submitted that the evidence of in- 
sanity in this case is sufficient for such consideration 
by this court and that the present instruction on in- 
sanity which was given in this case deny the appellants 
due process of law and a fair trial. 


Conclusion. 


It is respectfully submitted that based upon the rec- 
ord in this case the judgment of the court below should 
be reversed. 

RICHARD G. SHERMAN, 
SHERMAN & STURMAN, 
Attorneys for Appellants. 


Certificate. 


I certify that in connection with the preparation of 
this brief, I have examined Rules 18, 19 and 39 of 
the United States Court of Appeals for the Ninth 
Circuit, and that, in my opinion, the foregoing brief is 


in full compliance with those rules. 


R. G. SHERMAN 


